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Court of Appeals of the District of Columbia. 


No. 3492. 

James R. Roberson, Appellant, 

vs. 

Fulton R. Gordon et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 38085. 

James R. Roberson, Plaintiff, 
vs. 

Fulton R. Gordon, J. H. Gordon, Trustee; John M. Minar, and 
Ruby Lee Minar, Joint Tenants, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed July 22, 1920. 

In the Supreme Court of the District of Columbia. 

Equity. No. 38085. 

» 

James R. Roberson, Plaintiff, 

• - 

vs. 

Fulton R. Gordon, J. H. Gordon, Trustee; John M. Minar, and 
Ruby Lee Minar, Joint Tepants, Defendants. 

1. The plaintiff, James R. Roberson, is a citizen of the United 
States and a resident of the District of Columbia, and the defendant, 
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Fulton R. Gordon and J. II. Gordon. Trustee, are citizens of the 
United States and residents of the District of Columbia, and the 
defendants, John M. Minar and Ruby Lee Minar, who are sued as 
joint tenants and individually, are citizens of the United States 
and residents of Clarendon, Va. 

2. That about the last of February, or the First of March, 1920, 
an advertisement appeared in the “Evening Star”, a newpaper 
published in Washington, D. C., in the following words and figures: 

“Need a Home? 

“Everything pretty high? I can put up a house for you 
at about $2,000 less than you can buy it ready built, ready May 1st; 
$1,000 cash and Ell loan you the rest. Address Box 232-K, Star 

Office. 

7X.” 

which the plaintiff answered and in response thereto the defendant 
Ruby Lee Minar, as an agent of the defendant, Fulton R. Gordon, 
called to see the plaintiff and stated that if he would buy a lot from 
Fulton R. Gordon in Chevy Chase Grove, Washington, 1). C. that said 
defendant, Fulton R. Gordon would build a house for the 

2 plaintiff and have the same ready by May the 1st, 1920, at 
a cost of Two Thousand Dollars ($2,000) less than what it 

would cost the plaintiff to buy a lot and build a house himself; 
that the said defendant, Ruby Lee Minar, told plaintiff and his 
wife that she represented the defendant, Fulton R. Gordon, that she 
was authorized to act for him, that Fulton R. Gordon owned the lot, 
that while the advertisement called for One Thousand Dollars 
($1,000) cash payment yet Fulton R. Gordon could and would accept 
a cash payment of Eight Hundred Dollars ($800), as he had sold 
the lot before and gotten some cash on it which was forfeited to him 
and that she, Ruby Lee Minar, realized and knew from plaintiff’s and 
wife’s statement that they would not be interested nor consider for 
a moment the purchase of the lot except on the condition that 
Fulton R. Gordon would build the house as per the advertisement, 
and that she further knew the Eight Hundred Dollars (800), of which 
Two Hundred Dollars ($200) was Liberty Bonds, was all the money 
the plaintiff had; that after examining the said lot the plaintiff 
agreed to purchase same from the said Fulton R. Gordon, who was 
then the owner of the said lot, and in whose name it then stood on 
the land records of the District of Columbia, the plaintiff to pay 
Eight Hundred Dollars ($800) cash and to give sixty (60) Twenty 
Dollars ($20) monthly notes, the amount of the deferred payments 
not being known until it was determined just what priced house the 
plaintiff could have built for him by the defendant, Fulton R. Gordon, 
whereupon on March the 8th the defendant, Ruby Lee Minar, 
who was the agent for the owner, Fulton R. Gordon, stating that 
the lot belonged to Fulton R. Gordon, received Two Hundred Dollars 
($200) from the plaintiff on account of said sale and gave him 

3 a receipt in the following words and figures: 
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“Chevy Chase Grove No. 1,” “Chevy Chase Grove No. 3,” 

“Connecticut Avenue Terrace.” “Mount Pleasant Heights.” 

“Chevy Chase Grove No. 2,” 

“Connecticut Avenue Park.” 

“Fulton R. Gordon, 

“Specialist in 

“Chevy Chase Suburban Realty, 

“317-318 Colorado Building. 

“Telephone, Main 5231. 

“$200.00. Washington, D. C., March 8, 1920. 

“Received of James R. Roberson Two Hundred and no/100 
Dollars As a deposit on — agreement to purchase Lot No. 5 in Block 
No. 1995 in Chevy Chase Grove, Washington, D. C., for the sum of 
50 a sq. ft. 

“Terms, $800.00 dollars cash and the balance payable as follows: 
sixty $20.00 monthly notes and the balance in one note payable in 
five years with interest at the rate of six per cent per annum, payable 
at the maturitv of each monthlv note and semi-annuallv on the five 

%/ c */ 

year note. 

“ ‘Subject to perpetual building restriction lines as shown on said 
plat of subdivision.’ 

“ ‘And the said party of the second part, for himself, his heirs, 
personal representative and assigns, in consideration of the premises, 
and in further consideration of the sum of One (1) Dollar cash in 
hand paid, the receipt whereof is hereby acknowledged does hereby 
covenant and agree to and with the said party of the first part, i-s 
successors and assigns, that all buildings erected or to be erected 
upon the land hereby conveyed shall be built and used for residence 
purposes exclusively, except that garages, sheds or other out 
4 buildings to be used only in connection with such residences 
may be erected upon the rear of and not elsewhere upon any 
of said lots; that the land hereby conveyed or any buildings which 
may be erected thereon shall not be used or permitted to be used for 
any trade, business, manufacturing or mercantile purposes; that any 
house erected upon the land hereby conveyed shall be designed for 
the occupany of one family, and that no apartment house or apart¬ 
ment houses or attached or semi-attached house shall be erected upon 
the hereinbefore described land; that no house shall be erected upon 
the land hereby conveyed which shall cost less than Four Thousand 
($4,000) Dollars, nor shall any dwelling be erected on a lot with 
less than 40 feet frontage and that no part of said land shall be sold 
to, occupied by; or be used for residence or any other purpose, by 
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negroes or persons of negro blood commonly called colored persons. 

“Term to be complied with in 5 days from above date or the 
deposit to be forfeited and this contract to become void. 

“Recording, notary fees and revenue stamps at the cost of pur¬ 
chaser. 

“No lot will be listed for resale if payments are in arrears. 

“This deposit is taken subject to approval of owner. 

(Signed) RUBY LEE MINAR. 

“I concur and assent to the above terms and conditions. 


and the plaintiff paid the balance of the $800.00 on March 

5 the 10th and the defendant, Ruby Lee Minar, as such agent, 
noted the same on the bottom of the above receipt in the follow¬ 
ing words and figures: 

“Rec’d in full March 10th. 

(Signed) R. L. MINAR. 

The title was to be clear and unincumbered and plaintiff was to 
pay only Twenty-six Hundred Dollars ($2,600) for the lot, including 
the Eight Hundred ($800) Dollars cash payment; that a day or two 
after this plaintiff called on defendant, Fulton R. Gordon, relative 
to building the house, and after plaintiff had explained the agreement 
and transaction to said defendant, Fulton R. Gordon, he was told by 
said defendant, Fulton R. Gordon, to go right ahead preparing such 
plans as he desired for building the house by and to come back in 
a few days to conclude the transaction as defendant, Ruby Lee 
Minar, had not then turned into him the papers, but as soon as they 
came to him he would arrange to build the house according to the 
plans plaintiff was to bring in. 

3. That when plaintiff visited defendant, Fulton R. Gordon, 
again a few days later according to instructions when he left before, 
he was told by defendant, Fulton R. Gordon, that he did not own 
the Lot 5, Square 1995, set out in the receipt, and that he only built 
houses for purchasers of lots which he owned and sold, and where 
he would accordingly hold the trust given for deferred payments; 
that plaintiff did not know then but has learned since that between 
his two visits above mentioned to defendant, Fulton R. Gordon, a deed 
from defendant, Fulton R. Gordon, had been recorded conveying 
this lot to one Stanley Terry; that later said defendant, Fulton R. 
Gordon, told plaintiff that he would not finance the building 

6 of the house or build it, yet he would endeavor to raise the 
necessary money for plaintiff from the Building and Loan 

Association, as he did not hold the trust on the lots, when as a 
matter of fact he held the trust on that lot and also on Lot 5, Square 
1996; that the said defendants, Fulton R. Gordon, and Ruby Lee 
Minar, not only failed and refused to comply with said agreement to 
build the said house for, and convey the said lot to, the said plaintiff 
as agreed upon, but also refused to convey the said lot to the plaintiff 
without building the house and refused to refund the money paid 
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by the plaintiff thereon notwithstanding that the said defendant, 
Fulton R. Gordon, told the plaintiff that the said advertisement was 
his and that the said defendant, Ruby Lee Minar, was his agent 
and representative working out of his office and that he built houses 
for persons according to the above advertisement who bought lots 
from him; that some days after this when the plaintiff was making 
an injuiry as to when his house would be commenced the plaintiff 
was informed that he would have to take Lot 5, Block 1996, and that 
the said Fulton R. Gordon would convey to the plaintiff Lot 5, Square 
1996 and build a house thereon for the plaintiff in strict compliance 
with the agreement as to Lot 5, Block 1995 and the above advertise¬ 
ment so as to save the plaintiff $2,000.00 and to have the house com¬ 
pleted on May the First, 1920, the said house to cost not over Sixty- 
five Hundred Dollars ($6,500) and the plaintiff would not have to 
pay any more cash and plaintiff was also told that unless he did this 
he would lose his $800 paid him, as it was simply a deposit and he 
could not recover it, therefore, the plaintiff fearing the loss of his 
$800 paid as above and not being advised of his rights and relying 
on the truthfulness of the representations of the said Fulton 
7 R. Gordon and the said Ruby Lee Minar made to the 
plaintiff that the said advertisement was the said Fulton R. 
Gordon's and that the said Ruby Lee Minar was the agent 
and representative duly authorized to handle such matters for the said 
Fulton R. Gordon, and that the said Fulton R. Gordon would build 
and complete a house for the said plaintiff on the said Lot 5, Square 
1996 in compliance with the terms of the said agreement and the 
said contract above stated, the said plaintiff received the deed, a copy 
of which is filed as Exhibit “A”, to Lot 5 Square 1996, believing that 
it was executed and deeded to him by Fulton R. Gordon and Cora 
H. Gordon, his wife, the same being marked on the back as follows: 

“Fulton R. Gordon 
and 

“Cora H. Gordon 
to 

“James R. Roberson,” 

whereas the deed was executed by John M. Minar" and Ruby Lee 
Minar, joint tenants, conveying Lot 5, Square 1996. 

4. That by Deed dated November the 24th, 1916, recorded in 
Liber #3919, Folio 453, Fulton R. Gordon conveyed to Walter 
Spauls Lots 3 and 4 in Square 1996 and took back from Walter 
Spauls a deed of trust to H. G. Gordon, Trustee, to secure Fulton 
R. Gordon $2,000 on said lots (see Liber 3919 Folio 4534) being 
60 notes at $15.00 pavable monthly, and one note at $1,100.00 pay¬ 
able in five years with 5% interest; plaintiff is informed that these 
notes are indorsed by Fulton R. Gordon, and are in the Union Savings 
Bank and there is no release of Record; that on December the 7th, 
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1916, Fulton R. Gordon and wife conveyed to Walter Spauls 

8 Lot 5, Square 1996, the deed being recorded in Liber 3933, 
Folio 283, and took back a trust on the same date from 

Walter Spauls to II. G. Gordon, Trustee, to secure Fulton R. Gordon 
$1,050, there being 10 notes at $30.00 each payable every six 
months and one note for $750 payable in five years, 5% interest 
secured on Lot 5, Square 1996, and there is record that the said 
trust is released and the plaintiff is likewise informed that the 
said trust is endorsed by Fulton R. Gordon and is now in the Union 
Savings Bank; that by deed dated August 29,1919, recorded in Liber 
4232, Folio 323, Walter Spauls and wife conveyed to Ruby Lee 
Minar and John M. Minar, her husband, joint tenants, Lot 3, 4, and 
5, Square 1996, the deed expressly stating that the conveyance is 
made subject to two deeds of trust now on the property totaling 
a balance $2,405 and the lien is expressly assumed by the pur¬ 
chasers; that by deed dated August the 28th, 1919, Liber 4232 
Folio 323-4, Ruby Lee Minar and John M. Minar, joint tenants, 
conveyed to Walter and Robert B. O'Hara trustees, Lots 3, 4, and 
5, Square 1996, to secure Walter Spauls $2,160.16 evidence by one 
note payable $20.00 per month; there is no release of this trust on 
record and plaintiff does not know where the notes are. 

5. That when the plaintiff received the above mentioned deed 
filed as Exhibit “A” to Lot 5, Square 1996, he was told by defendants 
that the lot was unencumbered, and he executed a deed of trust to 
J. II. Gordon, trustee, to secure Ruby Lee Minar $1,800 evidence- 
by 60 notes of $20.00 each payable monthly and one note at $600 
payable in five years and the trust recited that they are part of the 
purchase price; plaintiff thought that the c e notes were to secure 

Fulton R. Gordon, it being a well known custom in the District 

9 of Columbia to make trusts payable to clerks in the office of 
the parties who are the real beneficiaries; Ruby Lee Minar 

claims that she has the said notes in her possession in the office of 
Fulton R. Gordon in Washington, D. C.; plaintiff is informed that 
the trustee, J. TT. Gordon is the son of the defendant, Fulton R. 
Gordon. 

6. That plaintiff some days ago offered to re-convey to John 
M. Minar and Ruby Lee Minar, or anyone they and the other de¬ 
fendants might name, the said lot 5 square 1996, but this offer 
was spurned by defendants, and this plaintiff is now ready and 
willing to convey the lot as above offered whenever this court shall 
so direct, on the refund to the plaintiff of the $800.00 and the pay¬ 
ment to him of the $2,000.00 damage he has suffered by defendants’ 
refusal and failure to build the house for him and comply with 
the agreement hereinbefore set out. 

Wherefore premises considered, plaintiff prays; 

a. That Fulton R. Gordon, J. II. Gordon, trustee, and John M. 
Minar and Ruby Lee Minar, joint tenants, be made parties defendant 
to this petition and required to answer same; that process issue. 

b. That a Rule be issued requiring the defendants to show cause 
why they should not be enjoined and restrained from selling or 
transferring the 60 notes of $20.00 each and one note of $600.00 
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executed by plaintiff payable to Ruby Lee Minar as described in the 
petition, and why they also should not be required to deliver said 
notes to the Clerk of this Court to be held until this cause is fully 
heard and retermined. 

c. That the contracts set out in the petition be cancelled and 
annulled; that the notes executed by plaintiff to Ruby Lee 

10 Minar secured by the deed of trust on lot 5 square 1996 to 
J. H. Gordon, trustee, being 60 notes at $20.00 each and 

one note at $600.00, be cancelled and returned to plaintiff and the 
deed of trust securing same be released. 

.d. That the plaintiff he granted judgment for $800.00 with interest 
from March 8, 1920, and for $2,000.00 damages against defendants 
Fulton R. Gordon, John M. Minar and Ruby Lee Minar and that 
execution issue on.same in plaintiff’s favor against said defendants. 

e. That plaintiff be granted such further relief as to equity may 
seem proper and his cause demand; that plaintiff be granted his 
costs and counsel fees. 

JAMES' R, ROBERSON, 

Plaintiff. 

GOE. P. HART, 

RAYMOND M. HUDSON, 

Attorneys for plaintiff. 

Subscribed and sworn to before me by James R. Roberson in 
District of Columbia this 22nd. dav of July, 1920. 

[seal.] ' HUGH W. BARR, 

Notary Pubic, D. 0. 

• Exhibit “A.” 

This deed made this seventh day of April in the year One 
Thousand Nine Hundred and Twenty, by and between John H. 
Minar and Ruby Lee Minar, his wife, both of Clarendon, Alexandria 
County, Va., parties of the first part, and James R. Roberson, of 
Washington, D. C., party of the second part: 

Witnesseth, that in consideration of Two Thousand Six Hundred 
and 00/100 ($2,600.00) Dollars, the parties of the first part 

11 do grant unto the party of the second part, in fee simple, all 
that piece or parcel of land in the County of Washington, 

District of Columbia, described as follows, to wit: Lot No. Five (5) 
in Square No. One thousand nine hundred and ninety-six (1996) 
in Fulton R. Gordon’s subdivision of part of the tract of land called 
“Chevy Chase Grove”, “Resurvey and New Seat,” “Vale,” and 
“Fellowship”, as said subdivision is recorded in the office of the Sur¬ 
veyor of the District of Columbia, in Book No. 42, Page 21, subjects 
to the covenants that no building shall be erected in said land to 
cost less than $8,500.00 except stables or other outbuildings for use 
in connection with main building, and that no part of said land shall 
be sold to, occupied by, or used for residence or any other purposes, 
by negroes or persons of negro blood, commonly called colored 
persons, together with the improvements, rights and privileges,’ and 
appurtenances to the same belonging. 
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And the said parties of the first part covenant that they will 
warrant specially the property hereby conveyed, and that they will 
execute such further assurance of said land as may be requisite. 

Witness out hands and seals the day and year first hereinbefore 
written. 

JOHN M. MINAR. [seal. ] 
RUBY LEE MINAR. [ seal.] 

In presence of— 

N. S. FANCETT. 


( Notary's Certificate.) 

I, N. S’. Fancett, a Notary Public in and for the District of 
Columbia, do hereby certify that John M. Minar and Ruby Lee 
Minar, his wife, parties to a certain deed bearing date on the 
1*2 7th day of April, 1920, and hereto annexed, personally 
appeared before me in said District, the said John M. Minar 
and Ruby Lee Minar, his wife, parties to a certain deed bearing 
date on the 7th day of April, 1920, and hereto annexed, personally 
appeared before me in said District, the said John M. Minar and 
Ruby Lee Minar, being personally well known to me as the persons 
who executed the said deed, and acknowledged the same to be their 
act and deed. Given under mv hand and seal this 8th dav of April, 
1920. 

[seal.] N. S. FANCETT, [seal.] 

Notary Public. 

(3 $1 Stamps.) 

(On back of deed is following:) • 


Fulton R. Gordon 
and 

Cora II. Gordon 
to 

James R. Roberson. 

Receipt. 

(Received for record 17th April 1920, at 11:49 A. M., etc.) 

13 Motion to Dismiss. 

Filed August 2, 1920. 

******* 

Come now the defendants, Fulton R. Gordon, J. II. Gordon, 
Trustee, John M. Minar and Ruby Lee Minar, by their Attorneys, 
Mason and Spalding and A. Coulter Wells, and move the Court to 
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dismiss the bill of complaint filed herein; and for grounds therefor, 

say : 

1. That the bill of complaint as filed herein does not state facts 
sufficient either legally or otherwise to permit the plaintiff relief 
in a court of equity. 

2. That the facts as set forth by the plaintiff in his bill of com¬ 
plaint filed herein attempts to vary and supplement the terms of 
the written contract referred to herein by parole evidence and 
irrelevant statements of fact. 

3. That the bill is multifarious, indefinite and is filed apparently 
for the sole pupose of embarrassing or making trouble for the de¬ 
fendants herein. 

4. That the facts as set forth by the plaintiff herein in his said 
bill of complaint did not in any sense or in anywise legally involve 
or connect certain of the defendants herein so that they should 
be made parties defendant. 

MASON & SPALDING, 

A. COULTER WELLS, 
Attorneys for Defendants. 

To Raymond M. Hudson, Esq., 

Attorney for Plaintiff: 

Please take notice that the above entitled motion will be set for 
hearing on the first available date on which the Court will hear to 
same. 

MASON & SPALDING, 

A. COULTER WELLS, 
Attorneys for Defendants. 


14 Decree Dismissing Bill. 

Filed October 19, 1920. 

* ^ * * * * * * 

% 

This cause came on to be heard at this term; and thereupon, upon 
consideration thereof, it is this 19th day of October, A. D. 1920, 
adjudged, ordered and decreed as follows, viz.: That the above 
entitled cause be, and the same is hereby, dismissed, with costs. 

WENDELL P. STAFFORD, 

Justice. 

From the foregoing order the plaintiff notes an appeal to the Court 
of Appeals, which is hereby granted, and the penalty of the bond 
for costs is fixed in the sum of $100.00 or a deposit of $50.00 cash in 
lieu thereof. 

WENDELL P. STAFFORD, 

Justice. 
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Memorandum. 

November 11, 1920.—Undertaking on Appeal approved and filed. 

. 1 8signment of Errors. 

Filed December 20, 1920. 1 | 

******* 

The Plaintiff makes the following assignment of errors: 

1. The Court erred in denying jurisdiction of cancelling the 
contract and deed to real estate obtained by misrepresentation and 
fraud. 

2. The Court erred in refusing to cancel such contract and deed 
when title was to be given free of incumbrances and the trust given 

back of Eighteen Hundred Dollars ($1,800.00), whereas it is 
15 alleged after the deed passed it was discovered there were 
encumbrances aggregating Seventy-five Hundred and Fifty- 
five Dollars ($7,555.00) in addition to the Eighteen Hundred Dol¬ 
lars ($1,800.00) Trust given back. 

3. The Court erred in refusing to cancel the agreement secured 
by misrepresentation and to restore the parties to their status quo 
prior to the agreement when, it is alleged, the defendants have 
received all of the benefits and refused to perform their part of the 
contract. 

4. The Court erred in holding the Plaintiff had an adequate remedy 
at law. 

5. After holding that the plaintiff had an adequate remedy at 
law the Court erred in refusing to transfer to the law side of the Court 
under the Rule and Statute. 

6. The Court erred in refusing an injunction restraining the 
Defendants from transferring the notes until the title was cleared • 
and the house built. 

7. The Court erred in dismissing the bill. 

8. The Court erred in denying judgment to the Plaintiff for 
Twenty-eight Hundred Dollars ($2,800.00). 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 


Designation of Record. 

Filed December 20, 1920. 

ate * * * • * * * 

Now comes the Plaintiff and directs the Clerk to copy into the 
transcript on the appeal to the Court of Appeals the following 
parts of the record in the above cause. 
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1. The Bill and Exhibits. 

2. Motion to Dismiss. 

16 3. Decree. 

4. Assignment of Errors. 

RAYMOND M. HUDSON^ 

Attorney for Plaintiff. 

To A. C. Wells, Esq., and 
Mason & Spaulding, 

Attorneys for the Defendants: 

Take notice that on Monday, December 27th, 1920, I will appeal 
to the Clerk of the Supreme Court of the District of Columbia for 
a transcript of the record in the above cause in accordance with the 
above Designation of the Record and the attached Assignments of 
Errors above. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 


Memorandum . 


December 21, 1920.—Time within which to file transcript of re¬ 
cord extended to and including January 15, 1921. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 16, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 38,085 in Equity, wherein 
James R. Roberson is Plaintiff and Fulton R. Gordon et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of January, 1921. 

| Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3492. James R. Roberson, appellant, vs. Fulton R. Gordon et al. 
Court of Appeals, District of Columbia. Filed Jan. 13, 1920. 
Henry W. Hodges, clerk. 
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3ln thf (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1921. 


No. 3492. 


JAMES R. ROBERSON, APPELLANT, 

vs. 

FULTON R. GORDON, J. H. GORDON, TRUSTEE, 
JOHN M. MINAR AND RUBY LEE MINAR, 
JOINT TENANTS. 


BRIEF FOR APPELLANT. 


This is an appeal from a decree of the Supreme Court 
of the District of Columbia dismissing a bill on a motion 
to dismiss and refusing to certify the case to the law side 
of the court. 

The bill is for an injunction to restrain the transfer of 
sixty monthly notes of $20 and a five-year note of $600, 
which were obtained from the appellant by the appellees 
by fraud, deceit, and failure of consideration and to can¬ 
cel the deed of trust securing same, and a deed from ap¬ 
pellees to appellant and a contract between appellant 
and appellee, Fulton R. Gordon, and damages. 

Gordon advertised in the Star he would build a house 
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for any purchasers of a lot from him and save them 
$2,000. Appellant paid a deposit on Lot 5, Block 1995, 
which was accepted by the said Fulton R. Gordon and he 
promised to build a house, but some days later, after 
that lot was conveyed by him to another, his agent, 
Minar, informed the appellant that he would have to 
take another lot from appellee, Gordon, and the deed 
was prepared and through the misrepresentation and 
deceit of Fulton R. Gordon and Ruby Lee Minar, his 
agent, he was given a deed to Lot 5 in Block 1996, be¬ 
lieving he was receiving a deed from Gordon when in 
fact it was from Minar, and then Fulton R. Gordon 
refused to build the house as he stated that appellant 
had not taken the lot that he, Gordon, owned; that the 
deed and contract both guaranteed the lot to be clear, 
whereas there was and is about $7,555 in trusts on the 
said lot, which the appellee sold to appellant for $2,600, 
the appellant having paid $800 cash and given a trust 
for $1,800, being the note sought to be enjoined. 

The appellant filed the following assignments of error: 

1. The court erred in denying jurisdiction of cancelling 
the contract and deed to real estate obtained by mis¬ 
representation and fraud. 

2. The court erred in refusing to cancel such contract 
and deed when title was to be given free of incumbrances 
and the trust given back of eighteen hundred dollars 
($1,800.00), whereas it is alleged after the deed passed it 
was discovered there were encumbrances aggregating 
seventy-five hundred and fifty-five dollars ($7555.00) in 
addition to the eighteen hundred dollars ($1800.00) 
trust given back. 

3. The court erred in refusing to cancel the agreement 
secured by misrepresentation and to restore the parties 
to their status quo prior to the agreement when, it is 
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alleged, the defendants have received all of the benefits 
and refused to perform their part of the contract. 

4. The court erred in holding the plaintiff had an ade¬ 
quate remedy at law. 

5. After holding that the plaintiff had an adequate 
remedy at law the court erred refusing to transfer 
to the law side of the court under the rule and statute. 

6. The court erred in refusing an injunction restraining 
the defendants from transferring the notes until the title 
was cleared and the house built. 

7. The court erred in dismissing the bill. 

8. The court erred in denying judgment to the plaintiff 
for twenty-eight hundred dollars ($2800.00). 

Equity clearly has jurisdiction to cancel contracts and 
deeds obtained by fraud, and to enjoin the transfer of 
negotiable notes likewise obtained, especially where there 
is a complete failure of consideration. 

Bispham’s Principles of Equity, Section 459, says: 

“Another class of cases in which injunctions 
are issued is where irreparable damages may be 
done by the alienation of property prior to or 
pending litigation, or even where no litigation may 
be in contemplation. One of the most striking 
instances of this class of cases occurs where the 
transfer of negotiable instruments which have 
been fraudulently, illegally, or improperly ob¬ 
tained, or which ought not to be negotiated, is en¬ 
joined. (Smith vs. Haytwell, Amb. 66; 3 Atk., 
566; Benson vs. Keller, 37 Oreg., 120; Wilcox vs. 
Ryals, 110 Ga., 287; Hairalson vs. Carson, 111 
Ga., 57; Kerr on Injunctions, 595. But see 
Fowler vs. Loomis, 37 Ill. App., 363.) From the 
nature of these instruments it is obvious that if 
they once get into the hands of an innocent holder 
for value, irreparable injury may be done to the 
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party liable thereon, by depriving him of the op¬ 
portunity of making a defense which he would 
otherwise be entitled to set up. Hence, the 
jurisdiction to restrain the negotiation of such 
instruments upon a proper case being made out, 
is well established both in England and in this 
country. (Metier vs. Metier, 18 N. J. Eq., 270; 
19 N. J. Eq., 457; Louisville Ry. Co. vs. Louis¬ 
ville Trust Co., 174 U. S., 567, and Benson vs. 
Keller, 37 Oreg., 120; see Ferguson vs. Fisk, 28 
Conn., 501; Bridges vs. Robinson, 2 Tenn. Ch., 
720; High on Injunctions, par. 1123 et seq. See, 
also, Osborn vs. The Nak of the United States, 9 
Wheat., 738.) So also transfer of stock; sales of 
valuable chattels to which the complainant claims 
title; sales and mortgages of estates by a mort¬ 
gagee; and vexatious alienations of property 
pending litigation, may all be restrained by injunc¬ 
tion. (High on Injunctions, par. 1499; Walker vs. 
Maddox, 105 Ga., 254, and Rowe vs. Hambergar, 
154 Ind., 604; Aetna Co. vs. Malone, 89 Neb., 260; 
Zeiger vs. Stephenson, 153 N. C., 528.)” 

When equity takes jurisdiction of a subject-matter 
for one purpose it retains it and gives all relief. 

“And it may be further observed that equity 
will not only not suffer a right to be unaccom¬ 
panied by a remedy, but it will make the remedy, 
when applied, a complete one. When a court of 
chancery acquires jurisdiction for any purpose it 
will, as a general rule, proceed to determine the 
whole cause, although in so doing it may decide 
questions which, standing alone, would furnish no 
basis of equitable jurisdiction. For example: 
Courts of equity have no jurisdiction to give 
damages or compensation when these constitute 
the sole grounds of the bill. But where the bill 
seeks other relief which can be had in equity alone, 
and damages are incidental to this relief, equity, 
having proper possession of the cause for the 
purpose of relief which is purely equitable, will 



proceed to determine the whole case. (Ferson vs. 
Sanger, Davies, 252; White vs. Fratt, 13 Cal., 521; 
Wiswall vs. McGown, 2 Barb., 270; Shepard vs. 
Sanford, 3 Barb. Ch., 127; Anderson vs. Arrington, 
1 Jones Eq., 215. See Tayloe vs. Insurance 
Company, 9 How., 405; Van Rensselaer vs. 
Van Rensselaer, 113 N. Y., 207; Martin vs. Mar¬ 
tin, 44 Kan., 295, Maryland Home Ins. Co. vs. 
Kimmell, 89 Md., 437; Latimer vs. Irish-American 
Bank, 119 Ga., 887; Kawananakoa vs. Puahi, 14 
How., 72; Kelly vs. Galbraith, 186 III., 593; 
Whalen vs. Billings, 104 Ill. App., 285; Lyle vs. 
Addicks, 62 N. J. Eq., 123.) It needs no other 
court to finish its work. And the Supreme Court 
of the United States has gone so far as to hold 
that where jurisdiction in equity has been ac¬ 
quired under a bill filed to enjoin, upon equitable 
grounds, a sale under an execution at law aftd the 
facts proved do not warrant an injunction, the 
court may, under a cross-bill filed in the case, 
decree the payment of the debt whereof the col¬ 
lection was sought to be enjoined. (Chicago, 
Milwaukee & St. Paul Ry. Co. vs. Third Nat. 
Bank, 134 U. S., 276. See, also, North British 
and Mercantile Ins. Co. vs. Lathrop, 25 U. S. 
App., 443; Newlove vs. Pennock, 123 Mich., 260. 
See, however, Ahl's Appeal, 129 Pa., 63; Mack vs. 
McIntosh, 181 Ill., 633 and Denny vs. McCown, 
34 Oreg., 47.)” 


Gordon’s action in selling the lot in square 1995 and 
having appellant, through deceit, accept lot 1996 is fraudu¬ 
lent as an attempt to escape from building the house. 

Where there is part performance of a parole agreement, 
as there was here, the appellant pays the purchase 
price and a deed is given by the appellee and the only 
thing left to be done is the building of the house further 
writing is not necessary. 

The statute and Rule No.-of the Supreme Court 

both require that an equity cause, where it holds that 
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there is sufficient remedy at law, shall be transferred to 
the law side of that court. 

The allegations of the bill being taken for true it is 
urged that the court clearly erred in dismissing this bill 
and it is prayed that the cause be reviewed and that the 
decree of the Supreme Court be reversed and annulled 
and the cause sent back to that court for trial on the 
merits. 

Respectfully submitted. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 





























